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the probable damage to the Govern-
ment to change over the contract pe-
riod of performance.

(c) The contracting officer must take
all reasonable steps to mitigate lig-
uidated damages. If the contract con-
tains a liquidated damages clause and
the contracting officer is considering
terminating the contract for default,
the contracting officer should seek ex-
peditiously to obtain performance by
the contractor or terminate the con-
tract and repurchase (see subpart 49.4).
Prompt contracting officer action will
prevent excessive loss to defaulting
contractors and protect the interests of
the Government.

(d) The head of the agency may re-
duce or waive the amount of liquidated
damages assessed under a contract, if
the Commissioner, Financial Manage-
ment Service, or designee approves (see
Treasury Order 145-10).

11.502 Procedures.

(a) Include the applicable liquidated
damages clause and liquidated damages
rates in solicitations when the con-
tract will contain liquidated damages
provisions.

(b) Construction contracts with lig-
uidated damages provisions must de-
scribe the rate(s) of liquidated damages
assessed per day of delay. The rate(s)
should include the estimated daily cost
of Government inspection and super-
intendence. The rate(s) should also in-
clude an amount for other expected ex-
penses associated with delayed comple-
tion such as—

(1) Renting substitute property; or

(2) Paying additional allowance for
living quarters.

11.503 Contract clauses.

(a) Use the clause at 52.211-11, Liq-
uidated Damages—Supplies, Services,
or Research and Development, in fixed-
price solicitations and contracts for
supplies, services, or research and de-
velopment when the contracting officer
determines that liquidated damages
are appropriate (see 11.501(a)).

(b) Use the clause at 52.211-12, Liq-
uidated Damages—Construction, in so-
licitations and contracts for construc-
tion, other than cost-plus-fixed-fee,
when the contracting officer deter-
mines that liquidated damages are ap-

11.601

propriate (see 11.501(a)). If the contract
specifies more than one completion
date for separate parts or stages of the
work, revise paragraph (a) of the clause
to state the amount of liquidated dam-
ages for delay of each separate part or
stage of the work.

(c) Use the clause at 52.211-13, Time
Extensions, in solicitations and con-
tracts for construction that use the
clause at 52.211-12, Liquidated Dam-
ages—Construction, when that clause
has been revised as provided in para-
graph (b) of this section.

Subpart 11.6—Priorities and
Allocations

SOURCE: 51 FR 19714, May 30, 1986, unless
otherwise noted. Redesignated at 60 FR 48241,
Sept. 18, 1995.

11.600 Scope of subpart.

This subpart implements the Defense
Priorities and Allocations System
(DPAS), a Department of Commerce
regulation in support of approved na-
tional defense, emergency prepared-
ness, and energy programs (see 15 CFR
part 700).

[73 FR 21784, Apr. 22, 2008]

11.601 Definitions.

As used in this subpart—

Approved program means a program
determined as necessary or appropriate
for priorities and allocations support
to promote the national defense by the
Secretary of Defense, the Secretary of
Energy, or the Secretary of Homeland
Security, under the authority of the
Defense Production Act, the Stafford
Act, and Executive Order 12919, or the
Selective Service Act and related stat-
utes and Executive Order 12742.

Delegate Agency means a Government
agency authorized by delegation from
the Department of Commerce to place
priority ratings on contracts or orders
needed to support approved programs.

National defense means programs for
military and energy production or con-
struction, military assistance to any
foreign nation, stockpiling, space, and
any directly related activity. Such
term includes emergency preparedness
activities conducted pursuant to title
VI of The Robert T. Stafford Disaster
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